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PROCEDURAL HISTORY

1.  GB. “Boots’ Smith Corporation (Boots Smith) was awarded a contract with the Missssppi
Depatment of Trangportation (MDOT) for improvements being madeto aright of way dong Interdate
20 in Scott and Newton Counties. Boots Smith hired a subcontractor, W. L. Wicker d/l/a Wicker
Logging (Wicker Logging), to dear some timber on the right-of-way. Capitd City Insurance Company
(Capitd City) insured Wicker Logging and as part of the terms of the sub-contract with Boots Smith,

Wicker Logging hed Capitd City add Boots Smith as an insured on its generd liahility policy.



f2.  Boots Smith filed suit against Wicker Logging and Capitd City in the Circuit Court of the Second
Judicid Didtrict of Jones County, Missssippi, for dameges arising out of the cost of repairsto theditches
Wicker Logging filed a counter-dam againg Boats Smith for services rendered, daiming payment of
money owed, and dday cods Cgpitd City filed a counter-dam and a cross-dam for dedaratory
judgment regarding the coverage under the insurance palicy.

13.  The Jones County Circuit Court, Judge Billy Joe Landrum presiding, found thet Capitd City’s
insurance palicy provided coverage to both Boots Smith and Wicker Logging. In addition, thetrid court
ruled on two directed verdicts. Thefirst directed verdict wasin favor of Boots Smith and determined that
Wicker Logging was repongble for the damage to the ditches on the right-of-way. Therefore, Wicker
Logging and Capitd City were lidhle to Boots Smith for costs assodiated with the repair of the ditches by
Boots Smith. The sscond directed verdict was in favor of Wicker Logging and determined that Boots
Smith owed Wicker Logging the balance of payment pursuant to the contract.! Thetrid court submitted
to thejury theissuesof the actud damage amount owed to Boots Smith for therepairsand whether Wicker
Loggngwasentitled to damagesfor the ddays. Thejury avarded Boots Smith $167,280.63 for the cogts
of repairsto the ditches and awarded Wicker Logging $86,747 ($54,000 for 9 days of delays, $28,476
for the unpaid portion of the contract and $4,271 as 15% of the unpaid contract). The trid court
subsequently reduced Wicker Logging's damege award by $4,271.

14. Boots Smith and Wicker Logging both filed post-trid motions seeking atorneysfessand interest.
The trid court granted the mation as to Boots Smith and denied the mation as to Wicker Logging. In

addition, Wicker Logging filed a pogt-trid motion for new trid and judgment as a mater of law, and

! Thisissueisnot before this Court on appedl.
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Capitd City filed apod trid moation for reconsderation, new trid or inthe dternaivea JINOV. Thetrid
court denied both Wicker Logging and Capitd City’s podt- trid motions
FACTS

5.  Boots Smith was awvarded a contract with MDOT to perform some improvements on Interdtete
20 in Soott and Newton Counties. Boots Smith hired Wicker Logging to dear timber from the right-of-
way arees. Wicker Logging wasto received $60,000 and thetimber as payment for theproject. A “fell-a
buncher” which isalarge piece of equipment was used by Widker Logging to deer the right-of-ways. In
order to gain access to some of the trees, the equipment had to pass over concrete culverts or ditches
|ocated between theintersate and the right-of-way. When they were crossed by thefdl-a-buncher, some
of theditcheswere damaged. MDOT gave Boots Smith alist of dameged ditches and sought repair of the
demege to theditchesby Boots Smith. MDOT owed Boots Smith money for work performed ontheroad
project and withheld payment of the funds until Boots Smith repaired the ditches: Once it completed the
repairs, Boots Smith requested payment from Wicker Logging for the repairsto the ditches.
6.  Wicker Logging refused to pay Boots Smith for therepar work, and Capitd City denied coverage
to both Boots Smith and Wicker Logging. Thus Boots Smith filed suit againgt Wicker Logging and Cepitd
City. Wicker Logging filed a counter-dlam againgt Boots Smith and Capitd City filed a counter-dlam,
cross-dam and adedaratory judgment pursuant to the coverage under the insurance policy. Fallowing
ajury vedict and an order granting atorney fees in favor of Boots Smith and the denid of pog- trid
moations by Wicker Logging and Capitd City, the following issues were raised on gpoped:

STATEMENT OF THE ISSUES

A. Wicker Logging



l. Whether the Court erred in granting Boots Smith's motion for
directed verdict and further erred in denying Wicker Logging's
motion for directed verdict.

Il. Whether the court erred in failing to grant Wicker Logging's
motion in limine precluding Boots Smith’s timber expert from
testifying astoprofitsmadeby Wicker L oggingfromthesaleof the
cut timber.

[11.  Whether thecourt erred by denyingthemotiontobifurcateseeking
to precludetestimony that Wicker L ogging maintained insurance.

IV.  Whether thetrial court erred in granting Boots Smith attorney’s
feesand interest.

V. Whether thetrial court erred in granting an offset of judgments.

VI.  Whether thetrial courterred by denyingWicker L ogging’ smotion
totransfer venue.

B. Capital City Insurance

l. Whether thetrial court wasbiased towar d BootsSmith thr oughout
the proceedings, warranting reversal.

Il. Whether Boots Smith put on sufficient proof to establish liability
on the part of Wicker L ogging.

[11.  Whether Boots Smith put on sufficient proof to establish damages.

IV.  Whether thetrial court erred by denying the motion to bifurcate
thetrial.

V. Whether the trial court erred by denying Capital City’'s
declaratory judgment action.

LEGAL ANALYSIS
7. Wicker Logging and Capitd City raiseanumber of issueson gpped. Two of thecombined deven

issues are digpostive of thisapped. Accordingly, thefirgt issue will addressed concerns whether thetrid



court ered by refusng to bifurcate the trid. Both Wicker Logging initsissue |l and Capitd City inits
issueV rase bifurcation on goped. The second issue that will be addressed is venue.

l. Whether thetrial court erred by denyingthemotion tobifurcatethetrial .
18.  BothWicker Logging and Capitd City argue that the trid court erred by denying a mation to
bifurcate the trid. Onthe morning of thetrid, thetrid judge heard arguments on this mation.

[Capitd City]: We have ancther matter we need to bring up then. 'Y our Honor, in light
of the complicated issue involved here and the fact thet we are going to
have to present matters of law and fact to thejury and call witnesses the
issue regarding coverageisprematureat thispoint because
there has been no determination as who would be the,
“Coveredparty” under thepolicy. For that reason wethink
in an attempt to avoid confusing issuesto thejury, to avoid
prejudice to any party in the lawsuit, we should bifurcate
these issues and let the lighility issue be decided first asbetween Boots
Smith and Wicker by mention of the fact thet there is an existence of an
insurance company or palicy may or may not be avalable to stiffy the
judgment. Asto thet point —

The Court: What is your response Mr. Mdvin?

Mr. Mdvir?: Court, please, agan this metter has been filed for some length of

time The Lewis case provided that that could be - - the
Oeclaratory judgment could be joined in thistype of suit. It dso
dated thet it could be caled up and digposed of prior to the
heating. This was not done. There has been more than an
abundant length of time: Therearethe problemsin bifurcating the
trid. It isthat the tesimony in - - | have nat been replying to the
Isuesin the dedaratory judgments because there are issues that
are ds0 complicated. And the same issues involved.  And not
having apostion, the only thing | know to do is put ajury in the
box and try dl theissuesin front of thejury.

The Court: Motion overruled.

9.  Thecourt pgpers do not reflect that amation to bifurcate wasfiled with the Jones County Circuit

Court by either Wicker Logging or Capitdl City. Both Wicker Logging and Capitdl City daim to have

2 Boots Smith was represented intrid court by Harold Melvin. However, on appeal Boots Smith
is represented by Brett W. Robinson and Christopher B. McDanidl.
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joined in amoation to bifurcate. Capitd City's counsd argued this mation before the trid judge on the
morming of thetrid.® We cannat find where Wicker Logging dlegedly joined in this mation with Capitd
City. However, it isdear from the record that Capitd City argued the mation; and therefore, theissueis
properly before this Court. Capitd City argues that the trid court should have been bifurcated to firgt
determine whether Wicker Logging hed any lighility before reeching theissues of coverage and dameges
110. Capitd City relied uponM.R.C.P. 42(b) and M.R.E. 411 for authority. M.R.C.P. 42 (b) States

The court, infurtherance of convenienceor to avoid prejudice, or when separatetridswill
be condudive to expedition and economy, may order a sparate trid of any dam,
cross-dam, counterdlam, or third- party daim, or of any separateissueor of any number
of dams cross-dams, counterdams, third-party dams, or issues, aways presarving
inviolae theright of trid by jury asdedared by Section 31 of theMissssppi Condtitution
of 1890.

The Comment to M.R.C.P. 42(b) Satesin part:

The provision for separate trials in Rule 42(b) is intended to
further convenience, avoid delay and prejudice, and serve the ends of
justice. Itis theinterest of effident judicd adminigration thet isto be contralling, rather
than the wishes of the parties. The piecemed trid of separae issuesin asngle st isnot
to be the usud course. It should be resorted to only in the exerdse of informed discretion
when the court bdieves that separation will achieve the purposes of therule

If agngleissue could be digpostive of the case, and resolution of it might makeit
unnecessay to try the other issues, separatetrid of that issue may be desirableto savethe
time of the court and reduce the expenses of the parties. If, however, the prdiminary and
separate trid of anissuewill involve extensve proof and subgtantidly the samefactsasthe
other isues, or if any saving in time and expense is wholly oeculaive, a separate trid
should be denied. A separ ate trial may also be or dered to avoid prejudice, as
wher e evidence admissible only on a certain issue may prejudice a party
in the minds of the jury on other issues. For example, thisprinciple may
be applied, and a separate trial ordered though a single trial would
otherwisebepreferable, becauseinasingletrial thejurywould learnthat
defendant is insured. The posshility of such prgudice, however remote, judtifies a
separate trid if the issues are 0 unrdated that there is no advantage in trying them
together. But if theissuesarerdaed, thereiscond derable authority to the effect thet jurors

3 The court papersindicate that the motion for declaratory judgment only was filed approximately
two weeks before trid on April 3, 2002.



today assume the presence of insurance, that knowledge of the fact of insurance is
therefore not prgudicid, and that aseparate trid should not be ordered.

Ultimady the question of separatetrids should be, and is, within the discretion of
the trid court. It must weigh whether one trid or separate trids will best serve the
convenience of the parties and court, avoid prgudice, and minimize expense and dday.
Themgor condderaion, of course, must be which procedureismore likely toresultina
jug, find digoostion of thelitigation.

(emphessadded). M.RE. 411 dates.

Evidence that a person was or was nat insured againg lighility is not admissble upon the
issue whether he acted negligently or otherwise wrongfully. This rule does not require the
exdusion of evidence of insurance againg lidhility when offered for another purpose, such
as proof of agency, ownership, or control, or bias or prgudice of awitness

The Comment to M.RE. 411 gates

Ore of the primary reasons for exduding evidence of insurance or the lack of it isto
prevent the jury from dediding the case on improper grounds. Rule 411 reflects exiding
Missssppi practice. Evidence of the exigence of defendant'sinsuranceisirrdevant asto
his negligence and admisson of such evidence may be grounds for a midrid. See
Mid-Continent Aircraft Corp. v. Whitehead, 357 So.2d 122 (Miss.1978);
Petermann v. Gary, 210 Miss. 438, 49 So.2d 828 (1951). Evidence of liahility
insurancemay berdevant for other purposes, such asproof of agency, ownership, or bias.

11. InLewisv. Allstate Insurance Co., 730 So.2d 65, 67-68 (Miss. 1998), the insurance
company filed acomplaint for dedaratory judgment daming thet the exdusionary provisonsof the policy
precluded coverage. This Court reviewed atrid court decison thet granted summeary judgment in favor

of the insurance company and affirmed theruling. I d. & 68. This Court further held:

We take this opportunity to date thet if an insurance company can conduct a
declaratory action regarding coverage prior to resolution of an
underlying wrongful death trial, then the insureds and third party
beneficiaries should be able to raise the coverage question in the
underlying lawsuit as well. Pursuant to our rules of avil procedure, a hearing to
Oetermine coverage may be conducted if necessary. See Miss R. Civ. P. 57 ant.
(recognizing thet aplaintiff may ask for a declaratory judgment ether as his ole rdief or
inaddition or auxiliary to other rdief). Such reviews of insurance contracts do not involve
thejury and are often cursory. Accordingly, if a question of insurance cover age



exists, a party should be ableto bring theinsurer into alawsuit and have
the coverage question resolved by the judge.

Lewis, 730 So.2d a 71(emphassadded). Intermsof placing thefact that insurance exigsbefore ajury,

this Court held thet “[i]t should be noted that this does not mean that a party can mention

insurancebeforeajury, asthat rulestill holdsin thisstate.” 1d. (dtingWest Cash & Carry

Bldg. Materials of McComb, Inc. v. Palumbo, 371 So.2d 873, 876 (Miss. 1979))(emphasis

added).

12.  InJackson v. Daley, 739 So.2d 1031, 1039 (Miss. 1999), this Court held:

It iswel esablished in this Sate thet evidence of insurance or lack thereof may nat be
presented & atrid to show who would have to pay thejudgment. Morrisv. Huff, 238
Miss 111, 118-19, 117 So.2d 800, 802-03 (1960); Snowdenv. Webb, 217Miss. 664,
675-76, 64 So.2d 745, 750 (1953). This Court hasgtaed, "... it may not be conveyed to
the jury thet the defendant in the case has no protection by insurance, and if the verdict is
agang him, he, nat the insurance compary, must pay it.... It would be manifedtly unfair to
pamit a defendant in a dameage suit to show that he carried no insurance and whatever
verdict rendered would be enforced upon him persondly.” Snowden, 217 Miss. a
675-76, 64 So.2d a 750 (quoting Avent v. Tucker, 188 Miss. 207, 225, 194 So. 596,
602 (1940)).

In Toche v. Killebrew, 734 So.2d 276, 283 (Miss. Ct. App. 1999), Toche sought to question two
expert witnesses of Killeorew concerning the fact thet their medicd mdpractice insurer was the same as
Killebrew. Toche argued that the two experts might have been biasad because they could have expected

increased premiumsin the event that the jury verdict was againg Killeorew. 1d. The Court of Appeds
hdd:

Thereisalong-ganding principle of law in this Sate that gratuitoudy informing the jury,
or even intimaing to the jury, that any verdict returned by them will be stified by the
defendant'slighility insurance provider ointerfereswiththejury'sability tofarly ddiberate
the true issues of the case as to condtitute reversible error. Snowden v. Skipper, 230
Miss. 684, 696, 93 S0.2d 834, 839 (1957); Odom v. Walker, 193 Miss. 862, 871-72,
11 So.2d 452, 455 (1943); Herrin v. Daly, 80 Miss. 340, 342, 31 So. 790, 791



(1902). The Misissppi Rules of Evidence spedificdly prohibit such evidence if its sole

purpose relates to the question of the negligent or otherwise wrongful conduct of the

defendant. M.RE. 411.
Toche, 734 So.2d at 283.
113.  Boots Smith sued Capitd City, itsinsurer. In addition, Boots Smith acquired theinsurancethrough
itsworking rdationship with Wicker Logging. Boots Smith damsthat not reveding thesefactsto thejury
would have prgudiced itsrightsto pursue protections and entitlements offered by theinsurance palicy. In
addition, Boots Smith daims that both Wicker Logging and Capitd City ignore the fact that Boots Smith
sued Capitd City inits cgpacity asasgparaeinaured. Further, Boots Smith arguesthat with the timing of
the motion (ontheday of thetrid), thelitigation of the coverage issuewould not have disposed of the case
and was nat in theinterest of judicid economy. Sincethe jury only decided the issue of dameges, Boots
Smithdams that the indusion of the pdlicy information about Capitd City did not affect the jury and the
verdict was eagly linked to the testimony.
14.  The Court findsthet thetrid court abused itsdiscretion in refusing to bifurcatethetrid.  During the
trid, Boots Smith put on evidence that Wicker Logging wasinsured without objection.  Evidencesuch as
the insurance catificates, showing that Boots Smith was an additiond insured under Wicker Logging's
palicy, and the insurance palicy was admitted into evidence. However, the trid court prior to segting the
jury had overruled Capitd City’ smoation for dedaratory judgment and motion to bifurcatethetrid. Since
the judge dreedy ruled to deny the mation to bifurcate the insurance issues from the lighility and damage
Issues, Capitd City wasforced to procesd and participate in thetrid from the beginning and any insurance
Issue under thet ruling would be before the jury.

115.  Anoretenusmatior to hifurcate the trial was denied by the trid court prior to trid. As dearly

acknowledged in the above opinion, Wicker Loggng and Capitd City did not file a written mation to



bifurcate before the trid, but rather Capitd City waited until the morning of trid to bring thisissue to the
atention of thetrid court.
116. Condderingthefactsof thiscase thetria court should have bifurcated thetrid asametter of law.
In other words, Capitd City did not have to shoulder the burden of ether filing or bringing an ore tenus
moationto bifurcate the trid in thisingance. M.R.CP. 42 and M.RE. 411 both address the issue of
potentid prgudice and the difficulties when insurance coverage is afector in alawvsuit. MARCP. 42
concerns the separaion or consolidation of trids, and the rule gpecificaly mentions prgudicewheress the
comments mention prgudice and the impact of insurance in acase. Pursuant to M.R.CP. 42 and its
comments, the wishes of aparty are nat contralling, and atria judge has discretion to bifurcate trids for
convenience, avoidance of delays and prejudice and for jusice M.R.C.P. 42 daesin part:
Asepar ate trial may alsobeordered toavoid pr e udice, aswhereevidence
admissible only on a certain issue may prejudice a party in the minds of
the jury on other issues. For example, this principle may be applied, and
a separate trial ordered though a single trial would otherwise be
preferable, becausein asingletrial thejury would learn that defendant is

insur ed. Theposshility of such prgudice, however remote, judifiesasgparaetrid if the
isues are S0 unrdaed that there is no advantage in trying them together.

(emphedis added). This portion of the comment, authorizesaseparaetrid to avoid pre udice such aswhen
a jury would learn thet the defendant isinsured. Criticd to the andyssisthe punctuation contained within
comment. The comment Setes that a separate trid may be ordered to avoid prgudice such as when
evidence on one issue is heard by a jury and may prgudice a party on ancther issue. The comment
immediatdy followswith the example of ajury learning that adefendant isinsured. 1n effect, the comment
datesthat, whileasngletrid would ordinarily be preferable, the jury would be avare that a defendant is
insured. Therefore, asgparatetrid should beordered to protect againg prgjudice. Granted, thecomments

place aredriction on the gpplication of thisprincipleto Stuationswheretheissuesareunrel ated. If the
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issues are determined to be rel ated, the comment notes there is Some authority to suggest thet today's
juror assumesthereisinaurance. Therefore, aparty is not prgjudiced and separate trias are not needed.
117.  Inthe case sub judice, theissue of the amount of damages Boots Smith or Wicker Logging may
owe one ancther is completdy unrdated to the issues of whether thereis insurance coverage provided by
Capitd City. Even though the court, nat the jury, ultimatdly decided the issue of ligbility between Boots
Smithand Wicker Logging, thet issuedso iscompletdy unrdated to theissue of whether Capitd City must
provide insurance coverage for dther of itsinsureds. Damages and liability in this case areissues 0ldy
involving Boots Smith and Wicker Logging, not Capitd City.

118.  Thetrid court denied the mation to bifurcate and did not meke adetermination on the dedaratory
judgment issue until after Boots Smith and Wicker Logging rested their cases. Thecaselaw and M.R.C.P.
42 and M R E. 411 generdly prohibit mentioning insuranceto ajury to avoid preudiceand deciding acase
onimproper grounds. As M.RE. 411 daesin part “[€]vidence that a person was or was not insured
agand liahility is not admissible upon the issue of whether he acted negligently or otherwise wrongfully.”
In addition, M.RE. 411 sat out anumber of excgptionssuch as* proof of agency, ownership, or contral,
or bias or prgudice of awitness” None of these exceptions were assarted during the trid. M.R.C.P.
42(b) and its comments concern whether atrid should be separated, and the comments suggest thet a
separate trid may be goplied to avoid prgudice uch as when a jury would learn that the defendant is
insured.

119.  This Court findsthat thetrid judge should have bifurcated the trid and firgt determined the extent
of ligaility, if any, thet Wicker Logging hed to Boats Smith. I the jury found Wicker Logging lisble to
Boots Smith, then the trid court could have conducted a hearing on the dedaratory judgment and

determined whether the Capitd City insurance policy covered the acts of Wicker Logging. The other
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issues of lidhility and damages are unrdaed to the issue of whether Capitd City must provide insurance
coverageto cover any potentid dameges to ether Boots Smith or Wicker Logging assessed by thejury.
Capitd City should not have had the burden of arguing the issue of bifurcation. If the trid judge hed
granted the bifurcation, then thetria judge would have avoided any potentid for prgjudice and would have
ensured that the jury decided the case for the proper reesons. Accordingly, we find that the trid judge
abusad his discretion, and this case must be reversad and remanded on thisissue
. Venue.

120. Wicker Logging and Capitd City filed mationsfor change of venue prior to trid. The trid court
denied the mation for change of venueto Scott County. At thetime of thefiling of thislawsuit in January
2000, Miss. Code Ann.8 11-11-7, the venue Satute for insurance companies, wasin effect. 1n 2002 the
Legidaure repeded Miss. Code Ann. § 11-11-7 and modified Miss. Code Ann. 8 11-11-3, the generd
venue daute. Despite the 2002 legidative change in the datutes, the previous versons of the datutes,
whicharecited be ow, were gpplicableto thefacts of this case because of the January 2000 date onwhich
the lawsuit wasfiled*

21.  Onapped, Wicker Logging againrasestheissueof changeof venue. Wicker Logging arguesthat
the mation to change venue should have been granted pursuant to Miss. Code Ann. 8 11-11-3, not Miss
CodeAnn. 811-11-7. W.L. Wicker isaresdent of Newton County, Capitd City isaforeign corporation
from South Cardling, and the dameage to the ditcheswas dleged to have occurred in Scott County. Boots

Smith Corporation is domiciled in Jones County.

4 Thissame lawsuit filed today would, of course, yield adifferent venueresult asMiss. Code Ann.
8 11-11-7 isnow repealed and Miss. Code Ann. § 11-11-3 has been modified.
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f22.  This Court gpplies an abuse of discretion gandard on amation to change venue. Wayne Gen.
Hosp. v. Hayes, 868 So.2d 997, 1002 (Miss. 2004) (citing Guicev. Miss. Lifelns. Co., 836 So.2d
756, 758 (Miss 2003)). This Court will not disturb atrid judges ruling on gpped “unless it dearly
gopears that there has been an abuse of discretion or that the discretion has not been justly and properly

exerdsad under the drcumdances of thecase™ I1d. (quoting Guice, 836 So. 2d at 758)

123. Miss Code Ann. § 11-11-3 was amended in 2002. (See 2002 Miss. Laws, 3rd Ex. Sess, ch.
2, 81, &ff. January 1, 2003; 2002 Miss Laws, 3rd Ex. Sess, ch. 4, 8§ 1, ff. January 1, 2003.) However,
a the time this lawsuit was commenced Miss. Code Ann. § 11-11-3 dated:

Civil adtions of which the drauit court has arigind juridiction shall be commenced in
the county in which the defendant or any of them may be found or in the county
where the cause of action may occur or accrue and, if the defendant isa
domestic cor poration, inthe county in which sad cor por ation isdomiciled
or in the county where the cause of action may occur or accrue, . . . . If aavil attionis
brought in an improper county, such action may be tranderred to the proper county
pursuant to section 11-11-17.

(emphasis added).

f24. Miss Code Ann. 8 11-11-7 concerning insurance companies was repeded during the 2002
legidative session. (See 2002 Miss. Laws, 39 Ex. Sess, ch.4, § 2, €ff. Jan. 1, 2003). However, a the
time this lawsuit was commenced on January 13, 2000, Miss. Code Ann. § 11-11-7 wasin effect and
Sated:

Adions aganginsur ance companies, groupsof insurance companiesor aninsurance
assodaion may be brought inany county inwhichaloss may occur, or, if onalife
palicy, in the county in which the bendfidary resdes, and process may be sant to any
county, to be served as directed by law. Such actions may also be brought inthe
county wherethe principal place of business of such corporation or company may
be. In case of a foreign corporation or company, such actions may be brought
inthecounty whereser vice of process may behadon an agent of such corporation
or company or ser vice of processinany it or action, or any other legd process may
beser ved upon theinsurancecommissioner of thestateof Mississippi,and

13



such noticewill confer jurisdiction on any court in any county inthestate
wherethesuit isfiled, provided the suit is brought in the county where
theloss occurred, or in the county in which theplaintiff resides.

(empheds added).

125.  Wicker Logging rdiesuponthisCourt' sdedgonin Stubbs v. Miss. FarmBur. Cas. Ins. Co.,
825 S0.2d 8 (Miss. 2002), for authority thet venueisproper in Scott County. In Stubbs, the plantiffsfiled
aut againg a number of defendants induding Farm Bureau for a Sngle car accident. |d. a 11. The
plantiffs Farm Bureau palicy provided liability coveragebut no callison or comprenensive coverage. 1 d.
a 13. This Court held that no insurance coverage existed that covered the plaintiffs daim and that Miss
Code Ann. 8§ 11-11-7, therefore, did not apply to the facts of the case. 825 So.2d at 14.

126.  Boots Smith, onthecther hand, rliesupon Blackl edgev. Scott, 530 So.2d 1363 (Miss. 1988),
for authority that venue was proper in Jones County. In Blackledge, an automobile accident case, the
vaious patiesinduded: the plaintiffs, resdents of Claiborne County; defendant Blackledge, aresident of
Jones County; and three defendant insurance companies, one was a foreign company and two were
domestic companies | d. a 1364. The accident and lass occurred in Hinds County. 1d. Scott filed suit
in the Chancery Court of Claiborne County. 1d. a 1365. This Court held thet the “suit lay outsdes the
subject matter jurisdiction of the chancery court,” the case should have been tried before ajury, and that
“the suit againg the insurance companies amounts to a fraudulent joinder asto venue” 1d. at 1365-66.
Accordingly, this Court reversed and remanded the case for a trandfer to a drcuit court of a county of
proper venue. I d. at 1366.

127. Dexitethisruling, the Court generdly addressed Miss Code Ann. § 11-11-7 (1972) concerning

proper venue in suitsinvolving insurance companies. This Court dated:
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The section has been condrued to meen that "if service of process is upon the deate
insurance commissioner, venue againg any insurance company, foragn or domedtic, lies
inthe county wher e the loss occurred or where the plaintiff resides.”
Hartford Fire Insurance Co. v. Producer's Gin of Hernando, Inc., 326 So.2d
807, 808-09, nate 2, (Miss1976) (emphesisin origind). Therefore, if thejurisdiction and
joinder were proper, venue would liein Claiborne County.

Blackledge, 530 So.2d a 1364-65 (emphasis added). In addition, this Court Sated:
In suitsinvolving multiple defendants, where venueis good as to one defendart, it isgood
as to dl defendants This is true where the defendant upon whom venue is based is
subsequently dismissed from the suit. In such Studions, venue asto the remaining
defendants continues despite the fact that venue would have been
improper,if theoriginal action had named them only. Jefferson v. Magee,
205 So.2d 281 (Miss.1967).
530 So0.2d at 1365 (emphasis added).
128. Blackledge as opposed to Stubbs dearly concearned a foreign insurance company asa
defendant. WhilethisCourt found thet the Claborne County, the county of resdenceof Soatt, theplaintiff,
wasimproper based upon fraudulent joinder, the Court neverthdess made dear that “if service of process

IS upon the Sate insurance commissioner, venue againg any insurance company, foreign or domedtic, lies

inthecounty wher etheloss occurredor wher etheplaintiff r esides.” Blackledge, 530 So.2d
a 1364-65 (quatingHartford Firelns. Co. v. Producer's Gin of Hernando, Inc., 326 S0.2d 807,
808-09, n. 2 (Miss. 1976)) (emphasis added).

129. Inthecaseaub judice, Capitd City isaforagn insurance company from South Cardlina Boots
Smith Corporation is domiciled in Jones County, Missssppi. The complaint agangt Cepitd City was
served upon the insurance commissioner of the State of Missssppi. Thus, according to the insurance
datute venue againg the insurance company lieseither inthe county where the loss occurred or inthe
county wherethe plaintiff resides. Miss. Code Ann. 8 11-11-7. See al so Blackledge, 530 So.2d
at 1364-65.
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130. Becausethis case involves bath an insurance company and aMissssppi resdent defendant, we
must look further than the insurance datute done. We mug dso look to the generd venue datute, Miss.
Code Ann. § 11-11-3, and to the pedific language used in each datute.

181. Themanissuehere centersonthemandatory “shdl” languagein § 11-11-3 versusthe parmissive
“may” languagein 8 11-11-7. The venue satutes have been revised Snce this case was commenced, and
more recently the venue Satutes have been revised further effective September 1, 2004. Whiletheformer
verson of § 11-11-3 and the now repeded 8 11-11-7 werein effect, neither Satute referenced the other.
Therefore, the gatuteswere competing in asense, yet satutory condruction givespreferenceto oneatute
over theother. Had the L egidaureintended for each satute to have equa foating or equa forcethen both
datutes should have hed the mandatory “shdl” languege or § 11-11-7 would have explicitly dated thet
8§ 11-11-7 was contralling in suits invalving insurance companies, foreagn or domedtic, ather as e
defendants or as co-defendants with other resident defendants

132.  The venue Satutes which were in effect for this case were never designed to remove a resident
defendant’ s right to be sued in his or her own county of resdence. Moreover, the Legidature never
intendled an interpretation of the venue sautes that would dlow a resdent defendant to be sued in the
plantiff’s county of resdence Smply because a non-resdent defendant, be it anindividud, acorporation,
or aningurance company, isjoined in the same suit. Again, if the Legidature hed intended to carve out an
exception for foreign insurance companiesin an action thet involved both resident defendants and one or
moreforeign insurance companies, thelanguage of theinsurance Satute, § 11-11-7, would have explicitly
stated the exception and made it amandatory requirement to achieve proper venue. It wasonly after our
dedsonin Senatobia Community Hospital v. Orr, 607 So.2d 1224 (Miss. 1992), thet the practice

of joining non-resdents in suits againd resdents, then commending the it in the plaintiff’s county of
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residence, beganinMissssppi. Granted Orr dedt with Miss. Code Ann. § 11-11-11, whereasthiscase
concerns § 11-11-7, nevertheess, the reasoning and logic is andogous to the case sub judice.

133.  InOrr, plantiffs who lived in Tunica County sued a hospitd and doctors in a wrongful degth
mapractice case. The cause of action accrued in Tate County, and dl defendantsresded in Tate County
a that time. The suit was brought in Tunica County Circuit Court. At the time thet the suit wasfiled, one
of the doctors had moved to Louisanaand was therefore anon-resdent of Missssppi. Thedrcuit court
denied the defendants moation for change in venue to Tate County.

134.  Whether venue was proper in Tunica County rather then Tate County was an issue of firg
impresson for this Court in Orr. At the core of the issue were two Satutes the generd venue Satute,
Miss. Code Ann. 8 11-11-3(1999), and the non-resdent venue gatute, Miss. Code Ann. § 11-11-11
(repeded 2003), and they were described in Orr as competing rather than complementary laws

For ther pogtion thet the venuein this action is Tate County rather than Tunica County,
the gppdlants rely upon Miss. Code Ann. 8§ 11-11-3 (Supp.1992) which provides
Civil actions of which the drcuit court has origind juridiction shdl be
commencd in the county in which the defendant or any of them may be
found or in the county where the cause of action may occur or accrue. ...
If advil adtion is brought in an improper county, such action may be
trandferred to the proper county pursuant to section 11-11-17.
On the contrary, the appdlees rely upon Miss. Code Ann. § 11-11-11 (1972) which
provides
All civil actions for the recovery of damages brought agang a
nonresdent or the representative of the nonresdent in the date of
Missssppi may be commenced in the county in which the action
accrued or where the plaintiff then resides or is domiciled,
except as otherwise provided by law.
(emphedsadded). ThegppdleesadsociteM.R.C.P. Rule82(c). InBlackledge v. Scott,
530 So.2d 1363 (Miss.1988), the Court held that "[i]n suitsinvolving multiple defendants,
where venue is good asto one defendant, it isgood asto dl defendants™ 1 d. at 1365.

Orr, 607 So.2d a 1226. Without further discusson, the Court then stated:

17



The quedion is dementary that where there are multiple defendants and they live in

different counties, venue is proper in the county where one of the defendants resides.

Likewisg, if one of the defendantsis anonresdent of the Siate, the plantiff may bring suit

agang the nonresident in the county of plantiff'sresdence. Jurisdiction and venue

of that nonr esident defendant makesthe county of plaintiff'sresidencethe

proper venueagainst all resident defendants, even though they may livein

different counties. Missssppi casesonthisquestion arefew, evidently because of the

darity of the gatutes and the Smplicity of the question.
Id. (emphedssadded). Therewere no Missssppi casesdited, and therewasno discusson of theright of
adefendant to be sued in his (or aco-defendant’ s) county of residence, aright thet had been enjoyed until
thet time. Interestingly, aWestlaw search showsthat no subsequent casehasever cited Orr as authority
on avenue question. However the concept that M.R.C.P. 82(c) dlowsaplantiff to etablish venuein his
own county of residence when resident and non-resident defendants are joined in the same it has been
cited on numerous occasons. See Boston v. Hartford Acc. & Indem. Co., 822 S0.2d 239 (Miss.
2004); I1I. Cent. R.R. v. Travis, 808 So0.2d 928 (Miss. 2002); American Bankers Ins. Co. of
Floridav. Alexander, 818 S0.2d 1073 (Miss. 2001); McDonald v. Holmes, 595 S0.2d 434 (Miss.
1992).
135.  Wefind thet the Satutes have been wrongly interpreted under rules of datutory condruction to
dlow thisstuation. The generd venue Satute, section 11-11-3 is mandatory: " Civil actions of which the
dreuit court hes arigind jurisdiction shall be commenced in the county where the defendant or any of
themmay befound or in the county where the cause of action may occur or acarue.... " Miss Code Ann.
§ 11-11-3. By contrad, the insurance company venue datute is permissve “Adtions againd insurance
companies. . . may be brought inany county inwhich alossmay occur . ..." Miss Code Ann. 8
11-11-7. Thus where there is aresdent defendant, the generd venue daute "shdl” goply; and where

thereis no resdent defendant, the insurance company venue saute offersthe plaintiff other options.
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136. Theadditiond option of sLing in the plantiff’s home county is nat avaladle to a plantiff when a
resdent defendant issued. Thislogica conduson hasthe effect of ranking the generd venue satute above
the other venue datutes in circumgtances where more than one may goply. Cf. Missouri Pac. R.R. v.
Tircuit, 554 So. 2d 878, 881 (Miss. 1989) ("But because the ralroad venue satute [Miss. Code Ann.
§11-11-5] employs the permissive 'may’ and because the generd venue datute provides thet, ‘except
where othewise provided," actions 'shdl' be commenced in one of the counties authorized, we have no
authority to ignore the latter.”). In Orr this Court incorrectly presumed that there wias no ranking of the
Satutes and thus did not discuss the possibility. We find today thet the reesoning in Orr is flawved; and
therefore, it isoverruled.

137. Theagument that Rule 82(c) was never intended to dlow this Studion is even more convinang.
The Comment to Rule 82(c), prior to the recent changes, sated thet therule“tracks prior Missssppi law”
ingtuations where severd defendants are involved, providing that the action may be brought in any court
where any one of the daims could have been brought and that venue would be good asto dl defendants.
The comment then referenced supporting law for this contention, which induded Miss. Code Ann. § 11-
11-3 and two cases: Gillard v. Great Southern Mortgage & Loan Corp., 354 So.2d 794 (Miss.
1978) and Woffordv. Cities Service Oil Co., 236 So.2d 743 (Miss. 1970). Each of thesesupporting
authorities concarns the Stuation in which multiple resdent defendants are joined in asngle suit. None
concerns the Stuation where aresdent and anon-resident defendant (individud,, corporation, or insurance
company) arejoined in the sametrid. Thus, Rule 82(c) does not support a plantiff etablishing venuein
his own county of resdence when a resdent defendant is a party to the suit. We, thus, overrule any
contrary languegein McDonald, American Bankers, Travis, axd Boston, whicharein conflict with
thisopinion
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138.  Here, plantiff Boots SmithisaJones County, Mississippi resident, corporation. Defendant Wicker
Loggng is a Newton County resdent, and Defendant Capitd City is a foreign insurance company.
Because there is a resdent defendant, Wicker Logging, venue is proper only in a county where the
defendant or any of them may be found or in the county where the cause of action may oocur or accrue
....." Inthiscase venueis proper in Newton County where the resdent defendant lives, or Scott County
where the cause of action occurred.  Thus, the dircuit court abused its discretion in denying a change of
venue
CONCLUSION

139.  For the foregoing reasons, we reverse the judgment in favor of Boots Smith, and we remand this
caseto the Jones County Circuit Court with directionsthet it transfer venuein this case to the circuit court
of ether Newton County or Scott County where a new bifurcated trid on the issues of ligbility and
insurance coverage under the policy will be held conggtent with this opinion.
40. REVERSED AND REMANDED.

SMITH, CJ., COBB, P.J., CARLSON AND DICKINSON, JJ., CONCUR.

WALLER,P.J.,,CONCURSINRESULT ONLY. DIAZ, GRAVESAND RANDOLPH, JJ.,
NOT PARTICIPATING.
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